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Se p te mb e r 16, 2025 
 
The  Honorab le  Gavin Ne wsom 
Gove rnor of the  State  of California 
State  Cap ito l, Suite  1173 
Sacrame nto , CA 95814 
 
RE:  SB 7 7 1  (STERN) – REQ UEST FO R SIGNATURE: “[SB 7 7 1 ] e nsu re s that  p latfo rm s 

are  he ld  to  the  sam e  stand ard  as any o the r b usine ss e n tity tha t  p lays an  active  
ro le  in  vio la ting  sta tu to ry rig hts.” 1  

 

De ar Gove rnor Newsom:   

The  Child re n’s Ad vocacy Institute  at the  Unive rsity of San Die g o School of Law, the  Simon 
Wie se nthal Ce nte r, the  Consume r Fe d e ration of California, Jewish Family and  Child re n’s 
Se rvice s of San Francisco , Je wish Pub lic Affairs Committe e  of California, Rainb ow Sp ace s, San 
Die g o De mocrats for Eq uality Exe cutive  Board , and  Loma LGBTQ A+ Alumni and  Allie s, are  
honore d  to  jo in in urg e nt co-sp onsorship  of SB 771.  We  imp lore  you to  sig n the  me asure .  
 

 
1 Assemb ly Jud iciary Committe e  analysis, at p . 7. 
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BACKGRO UND 
 
SB 771 is, in the  main, p romp te d  b y Me ta announcing  in January that it is d ramatically alte ring  
its Faceb ook and  Instag ram p ractice s that p re viously soug ht to  p ro te ct historically targe ted  
g roup s on those  p latforms. Inte rnal examp le s offe red  to  Me ta e mp loyee s of what the se  ne w 
p olicie s p e rmit we re  le ake d  to  The  Inte rcep t.  He re  are  some : 
 

2 
 
O the r examp le s: “Wo m e n  a s ho use ho ld  ob je cts o r p ro p e rty”3 is p e rmitte d .  So  are  “Gays 
a re  fre aks,” “Im m ig rants a re  g rub b y, filthy p ie ce s o f sh it ,” “The se  d am n im m ig ran ts can ’t 
b e  truste d , the y’re  a ll crim ina ls,” “J ap ane se  a re  a ll Yakuza .” “Trans p e o p le  a re  m e n ta lly 
ill,” and  “Black p e op le  a re  m o re  vio le n t than  White s.” 4  Ag ain, the se  are  from Me ta’s own 
inte rnal d ocume nts. 
 
Notab ly, this p olicy chang e  d oe s not hit all use rs e q ually.  As the  Se nate  Jud iciary Committee ’s 
analysis at p . 11 correctly state s, me n, for example , are  still p ro te cte d : 

So  w hile  Me ta’s p o licy w o u ld  flag  “m e n  a re  crazy,” p o sts such  as “g ay 
p e op le  a re  sinne rs,” “trans p e op le  a re  im m o ra l” and  “trans p e op le  a re  
m e n ta lly ill” a re  a ll sp e cifica lly a llo w e d . 

Ind ee d , Me ta’s ve ry own O ve rsig ht Board  und e rscore s the  ne ed  for a b ill that will p romp t 
g re ate r care  from Me ta, writing :  

O n the  b road e r p olicy and  e nforce me nt changes hastily announce d  b y Me ta in 
January, the  Board  is conce rne d  that Me ta has not p ub licly shared  what, if any, 
p rior human rig hts d ue  d ilige nce  it p e rforme d  in line  with its commitme nts 
und e r the  UN Guid ing  Princip le s on Business and  Human Rights. It is vital Me ta 

 
2 http s:/ / the inte rcep t.com/2025/01/09/faceb ook-instag ram-me ta-hate -sp e ech-content-mod e ration/  
3 http s:/ /www.cnn.com/2025/01/07/ tech/me ta-hate ful-cond uct-p o licy-up d ate -fact-check/ind ex.html 
4 http s:/ / the inte rcep t.com/2025/01/09/faceb ook-instag ram-me ta-hate -sp e ech-content-mod e ration/  
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e nsure s ad ve rse  imp acts on human rig hts g lob ally are  id e ntifie d  and  
p re ve nte d .5 

And , thanks to  a rece nt e rror for which Me ta was forced  to  issue  an ap olog y, we  now have  a 
small wind ow on the  kind  of g hastly, p ote ntially te rrorizing  conte nt it p e rmits and  can d istrib ute  
to  targ e te d  g roup s: “The  vid e os, fe atured  on some  use rs’ Ree ls tab , showed  p e op le  ap p are ntly 
b e ing  shot to  d e ath or run ove r b y ve hicle s.”6 “Nume rous Instag ram use rs on Tue sd ay had  
re p orted  see ing  a stre am of re comme nd ed  vid e os in the ir Ree ls fee d  showing  p e op le  b e ing  
b e ate n or killed .”7 

WHAT IS DISTRIBUTED O N SO CIAL MEDIA TO O  O FTEN RESULTS IN BLO O DSHED, 
HARASSMENT, AND INTIMIDATIO N. 

 
As one  e xpe rt has ob se rve d , “[t]he  re ason many of [Me ta’s] line s we re  d rawn whe re  the y we re  
is b e cause  hate  sp ee ch ofte n d oe sn’t stay spe e ch, it turns into  re al-world  cond uct.”8  Ind e ed , 
and  for e xamp le , analyse s b y institutions such as Harvard ’s law school have  d ocume nte d  a 
cause -and -e ffe ct re lationship  b e twee n wid e sp re ad  vio le nce , includ ing  g e nocid e , ag ainst 
historically targe te d  g roup s and  the  p ractice s of social med ia p latforms: 
 

Faceb ook contrib uted  to  a g e nocid e  in Myanmar … [T]he  outcome s in Myanmar 
we re  a p re d ictab le  re sult of Face b ook’s b usine ss mod e l in comb ination with a 
striking  lack of mod e ration or e nforce me nt of the  comp any’s own cod e  of 
cond uct. … With no  inte rnational le g al mechanism cap ab le  of hold ing  
Faceb ook accountab le , the  comp any op e rated  without re gard  for the  human 
rig hts of Myanmar’s citize ns.9 

As Amne sty Inte rnational ob se rved  in re sp onse  to  Me ta’s re ce nt chang e , “Re ce nt conte nt 
p olicy announce me nts b y Me ta p ose  a g rave  thre at to  vulne rab le  communitie s g lob ally and  
d rastically incre ase  the  risk that the  comp any will ye t ag ain contrib ute  to  mass vio le nce  and  
g ross human rights ab use s.”10  

 
5 http s:/ /www.ove rsig htb oard .com/d ecision/b un-lj939ea3/  
http s:/ /www.ove rsig htb oard .com/d ecision/b un-lj939ea3/  
6 http s:/ / the hill.com/p olicy/technolog y/5166899-me ta-ap o log izes-fo r-e rro r-that-re sulted -in-vio lent-
content-flood ing -instag ram-feed s/  
7 http s:/ /www.cnn.com/2025/02/27/ tech/me ta-ap o log izes-g litch-vio lent-re e ls/ ind ex.html 
8 http s:/ / the inte rcep t.com/2025/01/09/faceb ook-instag ram-me ta-hate -sp e ech-content-mod e ration/  
9 http s:/ /systemicjustice .o rg /article /faceb oo k-and -g e nocid e -how-faceb ook-contrib ute d -to -g e nocid e -
in-myanmar-and -why-it-will-no t-b e -he ld -accountab le /  An investig ation b y the  United  Nations also  
b lamed  Face b ook: http s:/ /www.reute rs.com/article /world /un-investig ato rs-cite -faceb ook-ro le -in-
myanmar-crisis-id USKCN1GO 2Q4/  
10 http s:/ /www.amnesty.o rg /en/late st/news/2025/02/me ta-new-p olicy-chang es/  

https://systemicjustice.org/article/facebook-and-genocide-how-facebook-contributed-to-genocide-in-myanmar-and-why-it-will-not-be-held-accountable/
https://systemicjustice.org/article/facebook-and-genocide-how-facebook-contributed-to-genocide-in-myanmar-and-why-it-will-not-be-held-accountable/
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Ap art from g e nocid e , o the r exp e rts have  d ocume nte d  cause -and -e ffe ct re lationship s b e twe e n 
social me d ia p ractice s and  tee n and  g ang  vio le nce 11 and  tee n—esp e cially te e n g irls12-suicid e .13 

GLAAD's p re sid e nt and  CEO , Sarah Kate  Ellis, has affirmed  the  conne ction b e twe e n social 
me d ia p ractice s and  re al-world  harm to  LGBTQ+ citize ns: "The  hate  and  harassme nt, as we ll 
as misinformation and  flat-out lie s ab out LGBTQ  p e op le , that g o  viral on social me d ia are  
cre ating  re al-world  d ang e rs [includ ing ] re ce nt thre ats of vio le nce  at Prid e  g athe ring s."14 

Ellis we nt on to  say, "Social med ia p latforms are  active  p articip ants in the  rise  of anti-LGBTQ 
cultural climate  and  the ir only re sp onse  can b e  to  urg e ntly cre ate  safe r p rod ucts and  p olicie s, 
and  the n e nforce  those  p olicie s."15 

AS HATE AND PRO FITS RISE, PLATFO RMS SLASH CO NTENT MO DERATIO N. 

Big  Te ch p latforms across the  b oard , notwithstand ing  re cord  e arning s 16 and  re p e ate d  
p romise s ab out taking  safe ty se riously, have  rece ntly slashe d  safe ty b ud g e ts.  As NBC re p orte d  
last ye ar: 

Big  Te ch  co m p an ie s re ve a l tru st  and  safe ty cu ts in  d isclo su re s to  Se nate  
J ud icia ry Co m m itte e  

In ne w d isclosure s to  the  Se nate  Jud iciary Committe e , Big  Te ch comp anie s 
re ve aled  the  d e tails around  d e e p  cuts mad e  to trust and  safe ty d e p artme nts 
across the  ind ustry in rece nt ye ars.17 

THIS IS THE WO RST PO SSIBLE TIME FO R PUBLIC O FFICIALS, O UR RULE O F LAW, AND 
O UR DEMOCRACY. 

Me ta’s chang e  and  the  “d ee p  cuts mad e  to  trust and  safe ty d e p artme nts” could  not come  at a 
worse  time  for p ub lic officials and  d e mocracy. 

Re g ard ing  just g ove rnme nt officials, in just 2025 (the  year is not ye t ove r), in Minne sota a 
De mocratic state  le g islator and  he r husb and  we re  shot d e ad , the  Pennsylvania g ove rnor’s 
re sid e nce  was se t ab laze  while  De mocratic Gove rnor and  his family we re  insid e , a Te xas p olice  
office r was shot outsid e  a d e te ntion facility in a coord inated  attack, the  Ne w Mexico  Re p ub lican 
Party he ad q uarte rs was se t on fire , and  the  Ce nte rs for Dise ase  Contro l was shot at.   

 
11 http s:/ /www.p rop ub lica.o rg /article /social-med ia-vio lence -young -americans 
12 http s:/ /news.b yu.ed u/inte llect/10-ye ar-b yu-stud y-shows-e levated -suicid e -risk-from-excess-social-
med ia-time-for-young -te e n-g irls 
13 http s:/ /www.b loomb erg .com/ne ws/feature s/2023-04-20/tiktok-e ffects-on-me ntal-health-in-focus-
afte r-te en-suicid e  
14 http s:/ /www.np r.o rg /2022/07/13/1111113396/g laad -social-med ia-rep ort-lg b tq -online -harassme nt 
15 Ib id . 
16 See , e .g ., “Me ta Platfo rms g ross p rofit fo r the  q uarte r end ing  June  30, 2025, was $39.025B, a 22.86% 
increase  year-ove r-ye ar.” http s:/ /macro tre nd s.ne t/sto cks/charts/META/me ta-p latfo rms/g ross-p rofit 
17 http s:/ /www.nb cnews.co m/tech/tech-news/b ig -tech-comp anie s-reve al-trust-safe ty-cuts-d isclosure s-
senate -jud icia-rcna145435 
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In 2024, Pre sid e nt Trump  himse lf was the  targe t of not one  b ut two assassination atte mp ts. In 
2022, the  man who attacked  forme r Sp e ake r Pe losi’s husb and  was asking , “Whe re ’s Nancy?” 
 
Look close r, and  the  p icture  is e ve n more  alarming . In 2023, more  than 450 fe d e ral jud g es 
we re  thre ate ned —re p rese nting  a 150% incre ase  from 2019. Jury se lection has incre asing ly 
b ee n d isrup te d  b y p otential jurors e xp re ssing  d iminished  confid e nce  in the  jud icial syste m.18 
Se rious thre ats ag ainst fe d e ral p rose cutors also d oub led  d uring  this p e riod .19 At the  le g islative  
le ve l, the  U.S. Cap ito l Police  investig ated  more  than 8,000 thre ats to  memb e rs of Cong re ss in 
2024.20 Ne arly 43% of state  le g islators re p orte d  re ce iving  threats, with wome n officials 
targ e ted  more  fre q ue ntly than me n, and  Re p ub lican officials re p orting  sharp e r incre ases than 
De mocrats.21 
 
This rising  climate  of political intimid ation p ose s se rious risks to  d emocratic g ove rnance .  
Accord ing  to  the  Bre nnan Ce nte r, b e cause  of thre ats, more  than 40 p e rce nt of local 
office hold e rs said  the y we re  le ss willing  to run for ree le ction or highe r office , and  53% of state  
le g islators b e lie ved  that ab use  had  d e te rre d  the ir co lle ag ues from taking  on controve rsial 
top ics.22 
 

THE WO RST PO SSIBLE TIME FO R O UR MO ST VULNERABLE NEIGHBO RS. 

Me ta’s chang e  and  the  “d ee p  cuts mad e  to  trust and  safe ty d e p artme nts” could  not come  at a 
worse  time  for historically targ e ted  Californians. Vio le nce , thre ats, and  intimid ation aimed  

 
18 “State  jud g es sho uld  b e  ab le  to  p e rfo rm the ir p ub lic d utie s without fe ar fo r the ir p e rsonal safe ty,” the  
court said . U.S. District Jud g e  Tho mas Barb e r, who  chairs a jud icial security committe e  fo r the  Mid d le  
District o f Flo rid a, to ld  the  News that the  la te st U.S. Marshals Se rvice  fig ure s show 457 fed e ral jud g es 
were  targ e ted  with “cred ib le” threats last ye ar, a 150% increase  from 2019. A U.S. Marshals Se rvice  
annual rep ort fo r 2024 no te s that “cred ib le  threats” to  “p ro tected  p e rsons” p romp ted  1,061 
investig atio ns in FY 2023. Jud g e  Barb e r exp lained  that g ene ral threats come  from p eop le  across the  
p o litical sp ectrum, re flecting  a g rowing  loss o f confid ence  in U.S. institutions and  a coarsening  o f p ub lic 
d eb ate , e xace rb a te d  b y the  ano nym ity o f the  in te rne t  and  so cia l m e d ia . “I se e  it  in  ju ry se le ct io n  
a lso ,” Ba rb e r sa id . “A lo t  o f p e o p le  a re  saying  the y can’t  b e  o n  a  ju ry b e ca use  the y d o n’t  b e lie ve  
in  the  le g a l syste m .”  
http s:/ /www.flo rid ab ar.o rg / the -flo rid a-b ar-news/court-e stab lishes-workg roup -on-jud icial-security-to -
ad d re ss-g rowing -
threats/#:~ :te xt=%E2%80%9CState%20jud g es%20should %20b e%20ab le ,1%2C061%20investig ations
%20in%20FY%202023. (Emp hasis ad d ed .) 
19 http s:/ /www.cong ress.g ov/118/me e ting /ho use /116837/d ocuments/HHRG-118-JU08-20240214-
SD002.p d f 
20 http s:/ /b hr.ste rn.nyu.ed u/q uick-take /investig ating -the -ro le -of-social-med ia-in-the -rise -of-vio lent-
rhe to ric-and -actual-p o litical-vio lence /  
21 http s:/ /www.b rennancente r.o rg /our-work/re se arch-rep orts/ intimid ation-state -and -local-
o fficeho ld e rs 
22 http s:/ /www.b rennancente r.o rg /our-work/re se arch-rep orts/ intimid ation-state -and -local-
o fficeho ld e rs#:~ :te xt=Ab use%20thre atens%20the %20free %20and ,le ss%20willing %20to%20continue
%20se rving . 
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e xp licitly at historically vulne rab le  p op ulations—Je ws, LGBTQ + community me mb e rs, wome n, 
immig rants, and  pe op le  of co lor e spe cially—are  at historic highs and  rising  at re cord -shatte ring  
rate s in California.  

For examp le , in L.A. County’s most re ce nt hate  crime  re p ort, the  County d ocume nte d  b oth 
d oub le  and  trip le -d ig it incre ases in hate  crime s re sulting  in “the  larg e st numb e r[s] eve r 
re cord ed ” ag ainst the  LGBTQ + community, Jews, Asians, Blacks, Latinos, and  immig rants.23  
The  County’s actual re port is ge nuine ly frig hte ning , and  q uoting  it e mphasize s the  life -and -
d e ath stake s he re : 

Key find ing s show a sharp  increase  in victimization across multip le  g roup s, with record  leve ls 
of hate  crimes targe ting  African Americans, Asians, Jewish p eop le , Latino/as, LGBT* 
ind ividuals, and  transg ende r p eop le . 

● Re p orted  hate  crime s d ramatically incre ase d  45% from 930 in 2022 to  1,350 in 2023, 
the  larg est numb e r in the  history of this re p ort and  surp assing  the  1,031 hate  crime s 
from 2001 whe n the  Sep te mb e r 11th attacks occurre d . 

● The re  we re  99 anti-transg e nd e r crime s, re p re se nting  a 125% incre ase . This is the  
larg e st numb e r eve r d ocume nte d . A stag ge ring  97% of the se  crimes were  vio le nt. 

● Re lig ious crime s sp iked  90% and  we re  the  se cond  larg e st motivation. Anti-Je wish hate  
crime s rose  91% from 127 to  242. This is the  larg e st numb e r of anti-Jewish crime s e ve r 
re cord ed . 

● African Ame ricans we re  ag ain g rossly ove r-re p re se nted  in re p orted  racial hate  crimes, 
constituting  49% of racial hate  crime  victims. The  320 anti-Black crime s were  the  hig he st 
numb e r eve r re cord ed . 

● Anti-LGBT* crimes rose  48% from 173 to  256. This was the  larg est numb e r e ve r 
d ocume nted . 73% of the se  crimes targe ted  g ay me n. 

● Anti-Latino/a crime s rose  19% from 121 to  144. This is the  hig he st numb e r eve r 
re cord ed . Racial crimes targ e ting  Latinos/as we re  the  most vio le nt (87%) of all racial 
and  e thnic g roup s. 

● Anti-Asian crime s, afte r d ip p ing  the  ye ar p rior, incre ased  31%. The  80 victims we re  the  
se cond -hig he st numb e r e ve r re cord ed . 

● In 2023, the re  we re  209 crimes with e vid e nce  of White  sup re macist id e olog y, and  this 
was the  highe st numb e r e ve r re cord e d  in this re p ort. They comp rise d  15% of all 
re p orted  hate  crime s. 

 
23 http s:/ / lacounty.g ov/2024/12/11/hig hest-to tal-o f-hate -crimes-eve r-rep orted /  
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● Hate  crime s in which anti-immig rant slurs we re  use d  climb ed  31%. The  123 crimes 
re cord ed  in 2023 comp rised  the  large st numb e r e ve r re cord ed . Suspe cts used  anti-
immig rant lang uag e  in 71% of anti-Latino/a crime s and  in 18% of anti-Asian offe nse s.24 

WHAT SB 7 7 1  DO ES AND DO ES NO T DO. 

Imag ine  if, b e fore  the  Inte rne t, a pe rson cre ated  flye rs cred ib ly warning  LGBTQ + re sid e nts the y 
would  b e  murd e re d  if the y ste p pe d  out of the ir homes on e le ction d ay to  vote . Imag ine  that 
p e rson hand e d  the  flye rs to  a frie nd  to  re se arch whe re  the  ne ighb oring  LGBTQ + re sid e nts 
live d  and , b ase d  on that re se arch, d e live r the  flye rs.   

Now imag ine  the  same  homop hob e  up load ing  the  same  flye r’s cre d ib le -thre at to  a social 
me d ia p latform whe re  the  p latform ste p s into  the  ro le  of b e ing  trusted  to  d e live r the  cre d ib le  
and  murd e rous thre at to  those  who, b ase d  on the  p latform’s own d ata and  AI-written 
alg orithm, may in fact b e  te rrorized  out of voting .25 He re , too , the re  should  cle arly b e  at least a 
p ossib ility, d e p e nd ing  up on the  spe cific facts, that the  d e live ry p latform could , no  le ss than the  
d e live ring  frie nd , b e  liab le  for a vio lation of California statute s alre ad y ap p licab le  to  
corp orations that p ro te ct Californians ag ainst such intimid ation and  cred ib le  thre ats.   

That’s SB 711.  The  committe e  analyse s d o  a sup e rb  job  of exp laining  SB 771.  We  q uote  
lib e rally from the m, b e low. 

What SB 7 7 1  Do e s. 

“[SB 771] e nsure s that p latforms are  he ld  to  the  same  stand ard  as any o the r b usiness e ntity that 
p lays an active  ro le  in vio lating  statutory rig hts.”26  

“The  Lim its o f SB 7 7 1 . … What [SB 771] d oe s [] is imp ose  e nhanced  civil p e naltie s on a narrow 
class of ve ry large  social me d ia p latforms whe n—and  only whe n—the y mate rially contrib ute  to  
the  vio lation of d ifficult-to-p rove  civil rights statute s like  the  Ralph Act (Se ction 51.7), Civil Code  
Se ction 51.9, or the  Bane  Act (Se ction 52.1). The se  a re  no t sp e cu la tive  ha rm s o r vag ue  
g rie vance s. The y a re  sta tu to ry vio la tio ns tha t  a lre ad y ca rry civil re m e d ie s and  re q u ire  
p la in tiffs to  sa tisfy e xacting  stand a rd s, such as p roving  thre ats of vio lence  motivate d  b y b ias, 
coe rcive  inte rfe re nce  with leg al rights, o r harassme nt within a b usine ss re lationship  tie d  to 
p ro te cted  characte ristics.… 

[SB 771] ad justs the  conse q ue nces whe n the  existing  stand ard  is alre ad y me t and  whe n the  
d e fe nd ant is a large  p latform with e xtraord inary re ach and  influe nce . [SB 771 re fle cts] a 
le g islative  jud g me nt that scale  matte rs: that whe n a p latform has the  p owe r to  inflict 

 
24 http s:/ / lacounty.g ov/2024/12/11/hig hest-to tal-o f-hate -crimes-eve r-rep orted /  
25 “Ever wondered why you see so many posts that make you angry, anxious, or overly excited? That’s the 
algorithm at work. It knows that emotionally charged content is more likely to keep you engaged. And while 
you’re busy reacting to these posts, the platform is collecting data on your emotional triggers.” 
https://medium.com/digital-empowerment-online-safety-navigating/the-dark-side-of-social-media-algorithms-
what-you-need-to-know-43fe3963b5a6 
26 Assemb ly Jud iciary Committe e  analysis, at p . 7. 
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wid e sp re ad  harm, it should  b e ar comme nsurate  re sp onsib ility when it fails to  p re ve nt 
fore see ab le  injury.”27 

Whe n the  committee  analysis re fe rs to  the  “conse q ue nce s,” it is re fe rring  to  the  civil p e naltie s 
in the  b ill ap p licab le  only to  the  we althie st social me d ia p latforms. SB 771 imp ose s up on such 
p latforms the  fo llowing  civil p e naltie s for vio lating  the  e nume rated  civil rig hts laws: 

• For an inte ntional, knowing , or willful vio lation, a civil p e nalty of up  to  one  million d ollars 
($1,000,000). 

• For a re ckle ss vio lation, a civil pe nalty of up  to  five  hund re d  thousand  d ollars 
($500,000). 

• If the  e vid e nce  d e monstrate s that the  p latform kne w, or should  have  known, that the  
p laintiff was a minor, the  court may award  up  to  twice  the  p e naltie s d e scrib ed  ab ove .  

The se  amounts we re  d ramatically re d uce d  b y the  Se nate  Ap p rop riations Committe e . 
Re sp ectfully, if the  Le g islature  is se rious ab out p assing  laws that financially motivate  the  
we althie st corp orations in history, owne d  b y the  we althie st p e op le  in history, to  ob e y the m, the  
p e naltie s for d isob e ying  the  law must b e  g re ate r than the  p rofits to  b e  e arne d  from d isob e ying  
the m. 

Accomp lishing  that is no small task for this Leg islature  whe n it come s to  Me ta.  It is b o th one  of 
the  most stub b ornly p e rsiste nt b ad  actors in corp orate  history and  d rap e d  in unimag inab le  
we alth. Its found e r e arned  $29 b illion in a sing le  day28 and , accord ing  to  the  FTC, eve n a re cord  
fine  of $5 b illion was not e noug h to  p romp t Me ta to comp ly with the  te rms of a p rivacy 
se ttle me nt.29 Think Ge ne ral Motors is a vast corp oration?  GM’s annual g ross re ve nue  for 2024 
was $23.40 b illion.  Me ta’s was $134.34 b illion.  

 
27 Assemb ly Jud iciary Committe e  analysis, at p . 6. (Emp hasis ad d ed ). 
28 http s:/ /www.mercurynews.com/2024/02/02/mark-zucke rb e rg -mad e -29-b illion-this-morning -afte r-
me ta-stock-makes-record -surg e /  
29 “FTC Pro p o se s Blanke t Pro h ib itio n  Pre ve n tin g  Face b o o k fro m  Mo ne tizin g  Yo uth  Data  The  Fed e ral 
Trad e  Commission p rop osed  chang es to  the  ag e ncy’s 2020 p rivacy o rd e r with Faceb ook afte r alle g ing  
that the  comp any has faile d  to  fully comp ly with the  o rd e r, misled  p are nts ab o ut the ir ab ility to  contro l 
with who m the ir child ren communicated  throug h its Messeng e r Kid s ap p , and  misrep re se nted  the  
access it p rovid ed  some  ap p  d eve lop e rs to  p rivate  use r d ata. “Faceb ook has rep e ated ly vio lated  its 
p rivacy p romises,” said  Samue l Levine , Directo r o f the  FTC’s Bure au o f Consumer Pro tection. “The  
comp any’s reckle ssness has p ut young  use rs at risk, and  Faceb ook ne ed s to  answer fo r its failure s.” … 
This is the  third  time  the  FTC has take n actio n ag ainst Faceb ook fo r alleg ed ly failing  to  p ro tect use rs’ 
p rivacy. The  Commission first filed  a comp laint ag ainst Faceb ook in 2011, and  se cured  an o rd e r in 2012 
b arring  the  comp any from misrep re se nting  its p rivacy p ractice s. But accord ing  to  a sub seq ue nt 
comp laint filed  b y the  Commission, Faceb ook vio lated  the  first FTC ord e r within months o f it b e ing  
finalized  – eng ag ing  in misrep re sentations that he lp e d  fue l the  Camb rid g e  Analytica scand al. In 2019, 
Faceb ook ag re ed  to  a second  ord e r—which took e ffect in 2020—reso lving  claims that it vio lated  the  FTC’s 
first o rd e r. Tod ay’s action alle g es that Faceb oo k has vio lated  the  2020 ord e r, as we ll as the  Child ren’s 
O nline  Privacy Pro tection Act Rule  (CO PPA Rule ). The  2020 p rivacy o rd e r req uired  Faceb oo k to  p ay a  
$5 b illion civil p enalty.” http s:/ /www.ftc.g ov/news-e vents/news/p re ss-re lease s/2023/05/ftc-p rop oses-
b lanke t-p rohib ition-p reve nting -faceb ook-mo ne tizing -youth-d ata  

https://www.ftc.gov/news-events/news/press-releases/2012/08/ftc-approves-final-settlement-facebook
https://www.ftc.gov/news-events/news/press-releases/2019/07/ftc-imposes-5-billion-penalty-sweeping-new-privacy-restrictions-facebook
https://www.ftc.gov/news-events/news/press-releases/2019/07/ftc-imposes-5-billion-penalty-sweeping-new-privacy-restrictions-facebook
https://www.ftc.gov/news-events/news/press-releases/2019/07/ftc-imposes-5-billion-penalty-sweeping-new-privacy-restrictions-facebook
https://www.ftc.gov/news-events/news/press-releases/2019/07/ftc-imposes-5-billion-penalty-sweeping-new-privacy-restrictions-facebook
https://www.ftc.gov/news-events/news/press-releases/2020/04/ftc-gives-final-approval-modify-ftcs-2012-privacy-order-facebook-provisions-2019-settlement
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But it isn’t just the  money that Me ta will consid e r in we ig hing  whe the r the  law will actually b e  
e nforced  ag ainst it in me rited  case s.  Analyzing  the  law from the  p oint of vie w of a victim’s 
lawye r or a p ub lic p rose cutor, Me ta will ask, is the  law cle ar e noug h so  that some one  will 
actually risk suing  me  und e r it, whe n I can e asily afford  to  b ring  to  the  suit an unlimite d  numb e r 
of the  world ’s b e st lawye rs?  

For this re ason, the  fo llowing  two p arts of the  b ill are  at le ast as critical to  it having  any hop e  of 
succe ss in p romp ting  re sp onsib le  cond uct as the  e arning s-p rop ortional p e naltie s: 

(b ) (1) For p urp oses of this section, dep loying  an alg orithm that re lays content to  
use rs may b e  conside red  to b e  an act of the  p latform indep endent from the  
messag e  of the  content re layed . 

(2) A p latform shall b e  deemed  to have  actual knowledg e  of the  op e rations of its 
own algorithms, includ ing  how and  unde r what circumstances its algorithms 
de live r content to  some  use rs but not to  others. 

Not only are  b oth of these  clarifying  p rovisions critical to  whe the r anyone  will d are  sue  the se  
titanic corp orations, b ut the y are  also b oth ind isp utab ly true .  The  Se nate  Jud iciary analysis (at 
p . 14) confirms the  truth of the  first d e claration. (“This b ill d oe s not alte r the  law on whe n, or 
how, a social me d ia p latform—or any o the r p arty—could  b e  he ld  criminally or civilly liab le  for a 
crime  or tort committed  b y a use r. To  the  exte nt Moody cre ated  a sp ace  in Se ction 230 for a 
social me d ia p latform to b e  liab le  for its own arrang e me nt and  re comme nd ation of sp ee ch, it 
is a narrow one , and  this b ill d oe s not chang e  that b alance .”) 

As for the  second , the  inve ntor and  use r of a machine  is, o f course , p rope rly d ee med  to  know 
how the ir own inve nte d  machines work, and  that is e sp e cially true  with a comp any of the  size  
and  sop histication of Me ta.   

What SB 7 7 1  Do e s No t Do : the  First Am e nd m e nt, Se ctio n  2 3 0 , and  the  Lo w  Like lihoo d  o f 
a  Facia l Challe ng e  Succe e d ing  in  Lig ht o f Re ce n t Case s.  

SB 7 7 1  d o e s no t a lte r w ha t co nstitu te s a  vio la tio n  o f the  cro ss-re fe re nce d  law s. “Critically, 
SB 771 d oe s not exp and  the  sub stantive  scop e  of [] civil rig hts laws, nor d oe s it cre ate  liab ility 
for sp e ech that is me re ly offe nsive  or hate ful. Hate  sp ee ch alone —howeve r d isturb ing —is not 
actionab le  und e r California law unle ss it satisfie s the  sp e cific statutory req uire me nts of one  of 
the  e nume rated  p rovisions.”30 

“This b ill d oe s not chang e  the  le g al d e finition of hate  spe e ch, d oe s not imp ose  vie wp oint-
b ase d  re strictions, and  d oe s not sub je ct p latforms to  liab ility for p ro te cted  e xp re ssion. It 
imp ose s liab ility only whe n a p latform’s own cond uct—its alg orithmic d e sig n, conte nt d e live ry 
p ractice s, or e ng ag e ment syste ms—mate rially contrib ute s to  unlawful acts as d e fined  und e r 
California’s civil rig hts laws.”31 

 
30 Assemb ly Jud iciary Committe e  analysis, at p . 6. 
31 Ib id ., at p . 7. 
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SB 7 7 1  and  the  First  Am e nd m e nt: “Op p o sit io n ’s a rg um e n t tha t  SB 7 7 1  in fring e s up on 
the  First  Am e nd m e nt rig h ts o f so cia l m e d ia  p la tfo rm s m issta te s b o th  w ha t the  b ill d o e s 
and  w ha t the  Co nstitu tio n  p ro te cts. SB 771 d oe s not re g ulate  ed itorial jud g me nt, comp e l 
p latforms to  carry sp ee ch, or p rohib it the  re moval of any conte nt. It d oe s not imp ose  vie wp oint-
b ase d  b urd e ns or inte rfe re  with p latform d e cisions to  curate  or re move  conte nt consiste nt with 
the ir te rms of se rvice . Inste ad , it imp ose s liab ility whe re  a p latform’s own alg orithmic cond uct 
contrib ute s to  vio lations of long stand ing  civil rights statute s—includ ing  the  Ralp h Act and  the  
Bane  Act—b y amp lifying  conte nt that re sults in d iscrimination, harassme nt, or coe rcive  
inte rfe re nce  with p ro te cte d  rig hts. The  the ory of liab ility is g round e d  not in the  sub stance  of 
the  use r conte nt, b ut in the  p latform’s own cond uct in d e live ring  it. 

To  the  e xte nt op p one nts cite  Ne tChoice  v. Paxton (2024) 144 S.Ct. 2383, that case  is not on 
p oint. The re , the  Court ad d re ssed  facial challe nge s to  laws that re stricte d  conte nt mod e ration 
and  comp e lle d  p latforms to  carry sp ee ch. SB 771 d oes ne ithe r. It imp ose s liab ility not for failing  
to  re move  conte nt, b ut for amp lifying  conte nt in a way that fore see ab ly contrib ute s to  unlawful 
cond uct und e r state  law. And  the re fore , if a p latform’s cond uct is sufficie nt to  vio late  (or aid  
and  ab e t in the  vio lation of) one  of California’s long -stand ing  civil rights statute s—none  of which 
p e nalize  sp ee ch alone —the  like lihood  of that cond uct vio lating  the  First Ame nd me nt is no  
g re ate r than the  like lihood  that California’s civil rig hts laws the mse lve s vio late  the  First 
Ame nd me nt.” 32 

SB 7 7 1  and  Se ctio n  2 3 0 . “O p p one nts also  ove rstate  the  p re emp tive  scop e  of Se ction 230. 
The  statute  b ars tre ating  a p latform as the  “p ub lishe r or sp e ake r” of conte nt cre ate d  b y anothe r. 
It d oe s not immunize  p latforms that mate rially contrib ute  to  unlawful cond uct or d e ve lop  
systems that inte ntionally amp lify it. Nor d oes it p re e mp t state  civil rig hts statute s simp ly 
b e cause  an alg orithm was involve d . The  op p osition’s re liance  on the  Sup re me  Court’s d e cision 
in Twitte r, Inc. v. Taamneh (2023) 143 S.Ct. 1206—which d oe s not d iscuss Se ction 230 at all—
confirms that p latforms are  not liab le  me re ly for failing  to  re move  harmful conte nt. But it also  
le aves op e n the  d oor to  liab ility whe re  a p latform’s own d e sig n choice s p lay a causal ro le  in 
facilitating  harm, which is p re cise ly the  cond uct SB 771 see ks to  cap ture .”33 

“Two rece nt case s have  calle d  into  q ue stion the  scop e  of Se ction 230 whe n ap p lie d  to  a social 
me d ia p latform’s p re sentation of conte nt. The  Unite d  State s Sup re me  Court, in Moody v. 
Ne tChoice  LLC, he ld  that social med ia p latforms can cre ate  exp re ssive  p rod ucts whe n the y 
cre ate  a pe rsonalize d  fee d  for a use r; the se  e xp re ssive  p rod ucts can amount to  the  p latforms’ 
own sp ee ch. And  the  Unite d  State s Court of App e als for the  Third  Circuit re ce ntly allowe d  a 
wrong ful d e ath suit ag ainst TikTok on the  b asis that TikTok’s p re se ntation of conte nt to  the  
use r—se p arate  and  ap art from the  conte nt itse lf—could  have  rise n to  the  le ve l of tortious 
cond uct.”34  

 
32 Ib id ., at p . 11, b o ld  in the  o rig inal. 
33 Ib id . 
34 Senate  Jud iciary Committee  analysis, at p p . 1-2. 
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“The  United  State s Sup re me  Court, in Moody v. Ne tChoice  LLC, he ld  that social me d ia 
p latforms ap p e ar to  ‘create  exp ressive  p rod ucts’ whe n the y cre ate  a p e rsonalized  fe ed  for a 
use r. The  way that p latforms ‘make  choice s ab out what third -p arty sp e ech to  d isp lay and  how 
to  d isp lay it,’ and  d e te rmine  what to  ‘includ e  and  exclud e , org anize  and  p rioritize …p rod uce  
the ir own d istinctive  comp ilations of e xp ression.’”35 

“As d iscusse d  ab ove , Moody sug g e sts the re  is a p oint at which me re  ‘conte nt mod e ration’ 
morp hs into  more —an act of exp ression b y the  p latform itse lf, and  at least one  fed e ral ap p e llate  
court has re lied  on Moody to  p e rmit a suit ag ainst TikTok for d isp laying  a third -p arty vid e o  to 
move  forward . This b ill ap p e ars alig ne d  with the  ap p roach sug ge sted  in Moody, though it is 
an op e n q ue stion how the  Ninth Circuit or Sup reme  Court would  ultimate ly d e cid e  the  issue .”36 
 
Finally, the  rece nt case s of Moody37 and  the  Ninth Circuit case  of Ne tChoice  v. Bonta No. 25-
146 (9th Cir. Se p t. 9, 2025), up hold ing  most of SB 976 (Skinne r)38 und e rscore  that facial 
challe nge s—esp e cially those  p re ssed  b y trad e  associations—re lated  to  how p latforms d istrib ute  
conte nt must b e  turned  asid e  whe n, as he re , the  ap p licab ility of Section 230 or the  First 
Ame nd me nt might d e pe nd  up on the  facts of e ach case  and  p latform.  More ove r, as AI e njoys 
no  First Ame nd me nt p ro te ction, to  the  exte nt the  record  in an as-ap p lie d  challe ng e  shows 
factually that it is AI that is d e te rmining  who g e ts what conte nt, the  First Ame nd me nt may not 
b e  imp licated  at all.39 This is anothe r re ason a facial challe nge  to  SB 771 would  like ly fail. 

 
35 Ib id ., at p . 12. 
36 Ib id ., at p . 15. 
37 “Even in the  First Ame nd me nt context, facial challe ng es are  d isfavored , and  ne ithe r p artie s nor courts 
can d isre g ard  the  req uisite  inq uiry into  how a law works in all o f its ap p lications.” (Mood y v. 
Ne tChoiceLLC  (2024) 603 U.S. 707, 744.) That is esp ecially true if a trad e group  like NetChoice sues: “It is a 
mystery how NetChoice could  exp ect to p revail on a facial challenge without cand id ly d isclosing the  
p latforms that it thinks the challenged  laws reach or the nature of the content mod eration they p ractice.” 
(Moody, (2024) 603 U.S. at 787 (Alito, Thomas, and  Gorsuch, J., concurring).) 
38 “The  First Ame nd ment analysis is ‘fact intensive ’ and  will ‘sure ly vary’ from ‘p latfo rm to  p latfo rm.’ 
[citation omitted ] Such is the  nature  o f a First Ame nd me nt claim re lated  to  alg o rithmic sp e ech; and  it is 
just as true  in this as-ap p lied  challeng e  as it was in Mood y's facial challeng e . [citation omitte d ] And  it 
me ans, in turn, that the  me rits o f ‘the  claim asse rted ’ and  the  “re lie f req uested ” re q uire s the  p articip ation 
o f ind ivid ual Ne tChoice  memb ers, making  associatio nal stand ing  inap p rop riate . [citation omitted ] As to  
the  sp ecific alg orithms he re , Ne tChoice  ackno wled g es that each o f its memb ers is uniq ue . That matte rs 
b ecause  the  uniq ue  d esig n o f each p latfo rm and  its alg orithm affects whe the r the  alg orithm at issue  is 
exp re ssive . For examp le , the  more  an alg orithm imp lements human ed ito rial d irections, the  more  like ly 
it is to  b e  exp re ssive  fo r First Amend ment p urp oses. An alg orithm that p romotes a  p latfo rm's own 
messag e  to  use rs is like ly to  b e  p ro tected  sp e ech. O n the  o the r hand , an alg orithm that ‘re sp ond [s] 
so le ly to  how use rs act online ,’ mere ly “g iving  them the  content they ap p ear to  want,” p rob ab ly is no t 
exp re ssive .” (Ne tChoice  v. Bonta No. 25-146 (9th Cir. Sep t. 9, 2025) --- F.4th ----2025 WL 2600007, at 6–
7.) 
39 “What if a p latfo rm's owne rs hand  the  re ins to  an AI too l and  ask it simp ly to  re move  “hate ful” content? 
If the  AI re lie s on larg e  lang uag e  mod e ls to  d e te rmine  what is “hate ful” and  should  b e  re moved , has a 
human b e ing  with First Amend me nt rig hts mad e  an inhe re ntly e xp re ssive  “ch o ice  ... no t to  p rop ound  a 
p articular p o int o f view”? Hurley, 515 U.S. at 575, 115 S.Ct. 2338. In o the r word s, te chnolog y may 
attenuate  the  connection b e twe en content-mod e ration actions (e .g ., removing  p osts) and  human 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995130182&pubNum=0000780&originatingDoc=Id29df47c379011efbc1bfeff14d26912&refType=RP&fi=co_pp_sp_780_575&originationContext=document&transitionType=DocumentItem&ppcid=18b6dc69a6b64c8080f7bfafe5cc1803&contextData=(sc.Search)#co_pp_sp_780_575
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CO NCLUSIO N: PLEASE SIGN SB 7 7 1  (STERN) 

O ne  of the  world ’s largest corp orations, contro lle d  b y the  world ’s third -we althie st p e rson ($232 
b illion 40) has, with pe rfe ct se lf-aware ne ss, impe riled  the  live s and  rig hts of the  most vulne rab le  
of all Californians.  Whe the r California re sp ond s will—if we  mig ht re sp ectfully b orrow your ap t 
p hrase —d e te rmine  whe the r we  “mee t” this “mome nt.” By simp ly and  mod e stly e nsuring  our 
20th-ce ntury laws have  the  b e st chance  of b e ing  e nforce d  in the  21st ce ntury, SB 771 is a 
p rop ortional and  fair-mind e d  re sp onse , worthy of your sig nature . 

Since re ly, 
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exp re ssion, consid e ration, and  ad he re nce .” (Mood y v. Ne tChoice  LLC (2024) 603 U.S. 707, 746 (Barrett, 
J. concurring.) 
40 “Just” $200 b illion at 3% comp ound ing  inte re st me ans Mr. Zucke rb e rg  p assive ly earns ove r $600,000 
an ho ur. 
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